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03-09-19 Both sides are represented.

Today is fixed for order.

I have heard the Learned Counsel appearing for both sides.

This  instant  Misc(J)  case  has  arisen  on  petition  no.  2062/18

dated 15.09.18 filed by petitioners/defendants under order VI Rule 17

read with section 151 of CPC for amendment of written statement.

The  main  contention  of  the  petitioners/defendants  is  that  the

Opp. Parties/plaintiffs have filed the main suit for declaration, eviction

and  cancellation  of  sale  deed  and  for  permanent  injunction  and  on

receiving summon of the same the petitioners contested the same by

filing  written  statement  and  at  present  the  matter  is  fixed  for  cross

examination witnesses of plaintiffs/Opp. Parties. But while preparing for

the cross examination it came to know that vital and important averment

or plea has remained to be mentioned in the written statement by the

petitioners/ defendants i.e.  “That the suit  is bad for non joinder of

necessary  parties  as  there  was  a  female  child/daughter  of  Late

Hemoram Sut i.e. sister of Late Nagen Sut namely Smt. Khiroda @

Khilei  Nath,  who  was  given  marriage  to  Sri  Konti  Bora  at

Halleswar, Tezpur.  Both Khiroda @ Khilei  and her husband Konti

Bora died leaving behind 3 (three) sons namely (i) Sri Rinku Bora,

(ii)  Sri  Sukho Bora and (iii)  Sri  Tapan Bora and 1(one) daughter

namely Smt. Matuli Bora all are residing at village Halleswar, P.O.

& P.S. Tezpur, District: Sonitpur, Assam within the jurisdiction of

this  Hon'ble  Court  have  not  been  party/ies  in  this  suit  without

their presence the real controversy involved in the suit cannot be Contd..
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adjudicated  upon.  So,  the  suit  of  the  plaintiff  is  liable  to  be

dismissed for non-joinder of necessary parties.” 

It  is  again  stated  that  as  the  witnesses  of  the  Opp.

Parties/plaintiffs  have  not  been  cross  examined  till  yet  hence,  if  the

prayer of amendment of written statement is granted then it will cause

no prejudice to the Opp. Parties/ plaintiffs  as they can file additional

affidavit  of  evidence  in  chief.  It  is  also  stated that  the  mistake  was

bonafied and unintentional  and without knowledge of the petitioners/

defendants and if the prayer of amendment is granted then it will not

going to change the nature and feature of the main suit.

In  this  context  the  Opp.  Parties/  plaintiffs  submitted  written

objection by stating that the reasons for delay in seeking amendment as

mentioned in the petition is not acceptable hence, the petition is not

maintainable. It is further stated that the main suit is at the stage of

cross examination of PWs for around 3 years and the same is more than

5  years  old.  They  also  stated  that  in  earlier  also  the  petitioners/

defendants  filed  an  amendment  petition  for  their  written  statement

raising the issue of Court fee which consumed a lot of valuable time. The

Opp. Parties/plaintiffs then stated that the present petition filed by the

petitioners/ defendants only to frustrate them and prolong the litigation

and if such prayer is allowed then it will  also change the nature and

character  of  the  suit.  Moreover,  it  is  also  stated  that  one  of  the

petitioner, while praying for his mutation in place of Nagendra Sut, had

claimed himself to be sole heir and now he claims that there are other

legal heirs of Late Nagendra Sut, which is self contradictory and in such

case  if  the  amendment  is  granted  then  the  same  will  cause  high

prejudice  to  the Opp. Parties/  plaintiffs.  Thus,  the Opp.  Parties  have

prayed to dismiss the prayer of the petitioners with cost.

Considering  all  I  deem  it  fit  and  proper  to  go  through  the

provision of order VI Rule 17 of CPC also perused the case record of

main suit.

          On going through the contention of the petitioners/defendants as

mentioned in this instant petition it appears to me that although they
Contd..



3

03-09-19

contd...3

have stated that during their preparation of cross examination of PWs

they have noticed that the plea for non joinder of necessary parties was

not mentioned in the written statement due to a bonafied mistake, but

such plea cannot be held as plausible and convincing enough to allow or

permit the petitioners/ defendants to amend their written statement to

that extent as on clear reading of the provision contained in order VI

Rule 17 CPC it is apparent that the said provision is very much specific in

respect of amendment of pleadings by any party after commencement

of trial and it also distinctly indicates that for getting any relief under

that provision of law one must satisfy the Court that in spite of due

diligence the matter could not be raised before commencement of trial. 

Learned Counsel appearing for the petitioners verbally submits

that such amendment is very much necessary for determining the real

question in issue and also for proper adjudication of the main suit.  

In  this  regard if  the guideline of  the  Hon'ble  Apex  Court in

“Rajesh Kumar Agarwal & other vs K.K. Modi & ors”  as reported in

(2006)  4  SCC  385 in  connection  with  this  law  point  is  taken  into

consideration  then  it  is  clearly  noticed  that  “The  first  part  of  the

provision of order VI rule 17 CPC is discretionary and leaves it to

the Court to order amendment of pleadings and the second part is

imperative  and  it  enjoins  the  Court  to  allow  all  amendments,

which  are  necessary  for  the  purpose  of  determining  the  real

question in controversy between the parties.” 

But on going through the contents of the portion or clause, as

mentioned  above  already,  that  intended  to  be  amended  by  the

petitioners nowhere it has appeared to me that such clause or portion is

very much vital or highly required for proper adjudication of the main

suit.      

Learned Counsel for petitioners also verbally submits that as per

provision of section 151 CPC this Court has inherent power to allow such

amendment for interest of justice.

In this regard I am of the considered view that the application of

inherent power of the Court u/s 151 of CPC should not necessarily be contd..
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applied whereas there is specific provision providing or implying special

circumstances for granting permission for the purpose of amendment of

plea  after  commencement  of  the trial  and  in  this  instant  matter  the

petitioners  have  failed  to  satisfy  this  Court  to  show  such  special

circumstances so that their prayer is to be granted.

Therefore, considering all these I don't find any justified ground

to allow the prayer of petition and the same stands rejected.

Thus, the Misc(J) case is disposed of on contest without any cost.


